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v. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


SUMMARY OF ARGUMENT 

I I 

j 

The trial court’s action in overruling the motion to quash 
the indictment because of the allegations of certain aliases 
therein was not error under the decided authority of this Court. 

II I 

No error can be alleged with respect to the trial court’s in¬ 
struction on manslaughter because of the verdict under the 
second count of the indictment, which was not guilty. This 
verdict cured any possible error in this respect. 

There is no error in the trial court’s failure to instruct on 
circumstantial evidence in the absence of a request for such 
instruction. The Supreme Court of the United States has held 
that a failure to instruct on the defense of alibi is not error when 
not requested. 

(l) 
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III 

Admission in evidence of the deceased’s clothing was not 
error because they tended to corroborate the evidence that the 
deceased was assaulted and raped against her will. The fact 
that they were exhibited to the jury does not render their ad¬ 
mission improper. 

IV 

The trial court's restriction of the scope of direct examination 
of the psychiatrist called on behalf of the defense does not con¬ 
stitute error. The excluded testimony was relative to the facts 
of certain cases which he had read about in a textbook. This, 
certainly, was inadmissible. Moreover, no proffer was made 
as to what the testimony would be. 

V 

The trial court sustained appellant’s objection to a blood test 
made by a Navy doctor on the person of appellant. It admitted 
in evidence certain conversations had by the appellant rela¬ 
tive to that blood test, but thereafter upon motion of the appel¬ 
lant, struck the testimony and admonished the jury to disre¬ 
gard it. The claimed error in this respect is without merit. It 
is the position of the Government that the testimony was 
clearly admissible and relevant. Having been stricken and ex¬ 
cluded upon motion of the defense, no error can now be claimed 
with respect thereto. 

VI 

The trial court refused to grant the appellant a continuance 
in the midst of the trial in order to read the record and to pos¬ 
sibly prepare instructions. This motion was addressed to the 
discretion of the Court and no abuse has been shown. In this 
respect, appellant does not indicate what prayers he would 
have offered if he had time to read the record, other than the 
one on circumstantial evidence. A reading of the record was 
not required to request such a general instruction. 

The Court’s action in overruling a motion for a new trial, 
being discretionary, does not constitute reversible error. No 
abuse of that discretion has been shown. 
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The motion for a new trial based on newly discovered evi¬ 
dence likewise was addressed to the discretion of the Court. 
Having taken testimony with respect thereto and having been 
based upon the credibility of the so-called newly discovered 
evidence, this Court cannot say from the record that the lower 
court’s discretion was improvidently exercised. Moreover, it 
is questionable whether the evidence was newly discovered. 

viii i 

Admission in evidence of certain exhibits and testimony was 
not error. The admissibility, relevancy and materiality is 
clearly demonstrated in the argument contained in this brief.. 

IX | 

The claimed error with respect to the Government’s argu¬ 
ments to the jury is without merit. Not only does the record 
support the statements challenged, but even if they were! be¬ 
yond the record, they were not of such character as to warrant 
this Court in setting aside the judgment for that reason. 

ARGUMENT 

There is no error in the trial court’s action in overruling the 
motion to quash the indictment 

The indictment in this case identifies the appellant as one 
Earl McFarland “otherwise known as E. J. Dill, otherwise 
known as E. J. Dills, otherwise known as Jack Dills.” In the 
Court below appellant filed a motion to quash the indictment 
on the ground that it contained, by these aliases, unnecessary 
allegations and surplusage to the prejudice of appellant. This 
was overruled by the Court, and that is no wassigned as error. 

It is submitted that the precise point now raised was con¬ 
clusively disposed of by this Court in the case of Harris v. 
United States, 63 App. D. C. 232, 71 F. (2d) 532. The Court 
there said that on appeal in reviewing a motion to quash it must 
be assumed, in the absence of evidence, that the Government 
made a proper showing at the hearing on the motion that the 
defendant had been known at various times under the aliases 
set forth in the indictment. In the present case, the appellant 
in his own testimony stated that his correct name was Earl 
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Jack Dills but that he changed it when he entered the Marine 
Corps. This is, in substance, what the aliases in the indictment 
read. It is submitted, therefore, that the appellant’s conten¬ 
tion is without merit. 

II 

The Court committed no error in its instruction to the jury on 
manslaughter; in failing to instruct on circumstantial evi¬ 
dence 

(a) Manslaughter —Appellant contends that the trial court 
committed reversible error in not fully instructing the jury on 
the elements of the crime of manslaughter. At the outset, it 
is well to bear in mind that in discussing the Court's instruc¬ 
tions at the close of the case no request was made by defense 
counsel for an instruction on manslaughter. Before the case 
was argued, the Court held a conference with counsel for both 
sides and asked them if they could suggest any possible theory 
upon which to submit the issue of manslaughter to the jury, 
informing them that he had given the matter thought and no 
ground occurred to him. Neither counsel submitted any such 
suggestion. No prayers for instruction were offered and no 
suggestions made to the Court as to the charge. The Court out¬ 
lined to the attorneys the nature of the charge he expected to 
give and invited suggestions from them (110). 

In its charge to the jury the Court instructed the jury that 
under the second count of the indictment, which charged com¬ 
mon law murder in the first degree, the jury could return a 
verdict of manslaughter. This the Court defined as follows: 

“It consists of the killing of a human being without malice 
aforethought; that is, malice as I have defined that term to 
you.” Under all the circumstances of this case, error cannot 
be predicated on this phase of the Court’s charge. 

Manslaughter was a possible verdict if, justified at all, under 
the second count of the indictment only. It certainly could 
not have been returned under the first count, which charged 
murder in the commission of a felony, or under the third count, 
which charged the crime of rape. The appellant was found 
not guilty under the second count. Consequently, he cannot 
complain that the Court might have erred in charging the jury 



under that particular count. Any error in this respect was 
harmless. Frank v. United States, 59 F. (2d) 670. See also, 
Brooks v. United States, 267 U. S. 432, 441. 

(b) Circumstantial Evidence. —It is further contended that 
the trial court erred in failing to instruct the jury on circum¬ 
stantial evidence. In this respect, the record establishes that 
the appellant made no objection to the Court's charge when 
given, although an exception thereto was taken in other re¬ 
spects. Moreover, the defense counsel, the day before the case 
was argued and submitted to the jury, in response to a request 
by the Court, stated that he had no prayers for instruction to 
offer and made no suggestions to the Court. In this state of 
the record appellant is in no position to contend that the Case 
should be reversed on this ground. 

° i 

Appellant recognizes the law to be that a failure to instruct 
on circumstantial evidence, in the absence of a request, is not 
error. Robinson v. United States, 172 Fed. 105; Hughes v. 
United. States , 231 Fed. 50; Herman v. United States, 48 F. 
(2d) 479; Carroll v. United States, 39 F. (2d) 414. A reView 
of the decided cases in the federal courts in which failure to in¬ 
struct upon matters not requested by counsel has been held not 
to bo error, fully supports the rule herein relied upon. Typical 
cases are set forth in the margin. 1 It may be conceded, at least 

1 Likewise, it has been held that without a proper request, it was; not 
error for the trial court to fail to instruct, on the right of a defendant; not 
to testify. Harris v. United States, 41 F. (2d) 970, 59 App. D. C. 353 f on 
the credibility of witnesses, Fiske v. United States, 279 Fed. 12 (C. C. A. 
Oth) ; on the law of good character. Kinard v. United States, 96 F. (2d) 522, 
6S App. D. C. 250; on precautions limiting the testimony of an accom¬ 
plice, Holmgren v. United States. 217 U. S. 509, 523, 524; on limiting cer¬ 
tain testimony to the defendant against whom it was directed, or to,the 
purpose for which it was Introduced, Gordon v. United States, 289 Fed. 552, 
53 App. D. C. 154; United States v. MeCann. 32 F. (2d) 540 (C. C. A. 2d) 
eert. denied. 280 U. S . 559; Silkicorth v. United States. 10 F. (2d) 711 
(C. (5 A. 6th) eert. denied: on the effect of defendant's silence when; ac¬ 
cused. Priee v. United States . 5 F. (2d) 650, 651 (O. C.: A. 6th); on’the 
law of entrapment, Boehm v. United States, 21 F. (2d) 283. 2S5 (C. C» A. 
8th) ; on the presumption of innocence, Sylvia v. United States, 264 Fed. 
593. 595 (C. C. A. 6th) ; Dinger v. United States, 2S F. (2d) 548, 550 (C. C. A. 
Sth) ; Silverherg v. United States, 4 F. (2d) 90S (C. C. A. 5th) cert, denied, 
268 U. S. 706; on the law of alibi, Goldsby v. United States. 160 U. S. 70,; 77. 
And for a list of other examples, see Stassi v. United States, 50 F. (2d) 526 
(C. C. A. Sth). 
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for the purpose of this appeal, that a trial court on its own 
motion should instruct the jury upon the essential elements 
of a case. See Kinard v. United States, 96 F. (2d) 522, 68 App. 
D. C. 250. But, where the instructions given “fairly cover the 
important issues of a case a failure to instruct on some par¬ 
ticular phase thereof in the absence of a request for such in¬ 
struction raises no question in the appellate court for review.” 
Boehm v. United States, 21 F. (2d) 2S3 (C. C. A. 8). As was 
said in Steers v. United States, 192 F. 1, 10 (C. C. A. 6): 

True, the trial judge should instruct the jury as to the 
whole law in one sense of that phrase, but if there are 
particular theories of fact or constructions of evidence 
which, if adopted, would take the respondents out of 
otherwise proper, general inferences, or if the counsel 
thought that the jury should have particular instruc¬ 
tions as to the effect of certain evidence upon an in¬ 
dividual defendant, or with reference to other matters 
of like character, respondents cannot complain of an 
omission of such instruction by the court, if they did not 
bring such matters to his specific attention by appro¬ 
priate request. 

Likewise the Supreme Court has held in several cases that 
“It is no ground for reversal that the court omitted to give 
instructions, where they were not requested by the defendant. 
It is sufficient that the court gave no erroneous instructions.” 

Humes v. United States, 170 U. S. 210, 18 S. Ct. 602, 
42 L. ed. 1011. 

Isaacs v. United States, 159 U. S. 4S7, 16 S. Ct. 51, 40 
L. ed. 229. 

The theory of these cases is that a defendant cannot sit by and 
express satisfaction with a court’s charge to the jury and there¬ 
after contend that the charge was improper. If the defense 
feels that a charge is inadequate or erroneous, it should call that 
fact to the Court’s attention so that it might have an oppor¬ 
tunity to either enlarge or correct its charge. To hold otherwise 
would permit defense counsel to gamble on a verdict and in the 
event of a loss, attempt to secure a reversal based upon some¬ 
thing which might have been readily corrected. The Supreme 
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Court and this Court have repeatedly held that a defendant 
who permits an instruction or charge to pass at the trial as 
satisfactory is not in a position to object to it in the appellate 
court. Boyd v. United States, 271 U. S. 104, 46 S. Ct. 442j 70 
L. ed. 857; Mendelson v. United States, 61 App. D. C. 127, 129, 
58 F. (2d) 532; Norman v. United States, 20 App. D. C. 494, 
497. The trial court must be given an opportunity to modify 
or correct the charge, if in fact erroneous. Lewis v. United 
States, 146 U. S. 370, 379, 13 S. Ct. 136, 36 L. ed. 1011. Conse¬ 
quently “A party who thinks a charge erroneous in any respect 
and remains silent will not be heard to point out error after the 
trial.” Gordon v. United States, 289 F. 552, 556, 53 App. D: C. 
154. | 

The rule relied upon by the Government is equally applicable 
in capital cases. Gordon v. United States, 289 F. 552, 556,; 53 
App. D. C. 154; Lewis v. United States, 146 U. S. 370,13 S. Ct. 
136, 36 L. ed. 1011. Thus, in Morris v. United States, 61 F. 
(2d) 520, 61 App. D. C. 257; cert, denied, 287 U. S. 597, in 
which a judgment of first degree murder was affirmed, this 
Court disposed of a contention similar to that now urged by 
the appellant as follows: ■ ' 

As no exception was taken to the charge, and as no ob¬ 
jection was made in the lower court, or the court’s 
attention in any way called to the language now com¬ 
plained of, the rule forbids the question being consid¬ 
ered here. * * # It is quite true that counsel for 

appellant have sought to invoke the rule of this court 
which provides that the court may at its option notice 
a plain error not assigned, but this is not such a case 
as we think should induce us to apply the rule. The 
evidence unmistakably and convincingly shows that 
appellant was guilty of brutal murder, and we are c6n- 
vinced that he has suffered no prejudice in his trial. 
The rule was adopted to insure justice—not to thwart it. 

See Goldberg V. United States, 280 F. 89, cert, denied, 260 
U. S. 728. | 

As is readily apparent from the authorities cited, an alleged 
error in a charge to the jury cannot be considered on appeal 
in the absence of a showing of exception taken. 
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In this respect, the Criminal Appeals Rules of the Supreme 
Court provide that the party excepting to a court’s charge 
“shall be required before the jury retires to state distinctly the 
several matters of law in such charge to which he excepts; and 
no other exception to the charge shall be allowed by the 
court. * * *” Rule IX. See General Rules of the United 

States Court of Appeals for the District of Columbia, p. 64, 
note 4. 

In any event, however, an examination of the charge in the 
present case will reveal its fairness and completeness. The case 
of Williams v. United States, 76 App. D. C. 299, relied upon 
by appellant is one wherein the Court failed to define to the 
jury the elements of the offenses included within the indictment 
charging rape. The Government has conceded that the Court 
is under a duty to advise the jury of the essential ingredients 
of an offense even without a request therefor. But to require 
more would make practically every verdict vulnerable on ap¬ 
peal. 

Appellant attempts to excuse his failure to request the trial 
court to instruct the jury on circumstantial evidence on the 
ground that his attorney was not granted a continuance before 
the case was submitted to the jury and therefore there was not 
sufficient time to thoroughly review the record in order to prop¬ 
erly formulate specific instructions. The answer to this is 
obvious. Appellant contends that the Government’s whole 
case is circumstantial in character and this fact must have 
been known to him throughout the trial, or at least from the 
time that the Government rested its case. He certainly had 
adequate time to prepare the particular instruction which he 
now* claims should have been given. In any event, an oral re¬ 
quest could have been made of the Court to instruct the jury 
before the Court gave its charge, and an exception, which would 
have served the same purpose, could have been taken at the 
close of the Court’s charge. Thus, it is apparent that the ap¬ 
pellant’s reason whereby he seeks to avoid the operation of what 
he concedes to be the established rule—that a failure to re¬ 
quest an instruction on circumstantial evidence is fatal—is 
makeshift and is entitled to no consideration. It is contended 
therefore that this point presents no ground for reversal. 




Admission in evidence of deceased’s clothing not error 

The appellant next contends that the trial court committed 
error in admitting in evidence and permitting to be shown to 
the jury the blood-stained clothing of the deceased. Appellant 
complains that the Court permitted these clothes to be placed 
on a railing which separated the witness box from the couiisel 
table, and which was in view of the jury. These clothes re¬ 
mained in this position from the time of their introduction, 
about 3:30 p. m., until the adjournment of Court at 5:45 
p. m. Although the trial lasted several more days the clothing 
was not exhibited after the date of their introduction. The in¬ 
troduction of these articles of clothing was objected to on the 
ground that they would prejudice the jury. That now con¬ 
stitutes the ground upon which the present contention is maide. 

It is submitted that the introduction into evidence of arti¬ 
cles of clothing, like the question of admissibility of photo¬ 
graphs. is a matter which rests within the sound discretion of 
the trial court. In the present case the deceased was found 
dead, apparently the victim of a criminal assault; the appel¬ 
lant was charged with the crime of rape and the burden was 
upon the Government to establish that the deceased was.: in 
fact, raped. Upon this issue, it was entitled to introduce any 
and all testimony which might shed light thereon. The con¬ 
dition of the deceased's clothing shed light on this question. 
The mere fact that appellant states that he did not question 
the fact that the deceased was raped does not render evidence 
otherwise admissible incompetent. The admissibility of the 
clothing in the present state of the record is supported by nu¬ 
merous decisions. See Hyche v. State, 114 So. 906, 217 Ala. 1J.4, 
where the Court said that even though the number and location 
of the wounds upon a murdered man was conceded by the de¬ 
fendant “this did not render inadmissible the bloodstained arti¬ 
cles of clothing put in evidence by the state? over petitioner’s 
objection. These articles were shown to have been perfo¬ 
rated by the buckshot that caused deceased’s death and the 
fact that this evidence tended to excite prejudice or enlist sym¬ 
pathy on the part of the jury was not a ground for its exclu- 

649619—45-2 i 
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sion. It tended to corroborate, illustrate and elucidate the 
other testimony offered by the state touching these questions, 
and this was enough to justify its admission.” See State v. 
Griffin, 254 N. W. S41, 21S Iowa 1301; Sledge v. State, 269 Pac. 
3S5, 40 Okla. Crim. 421; Hann v. State, 247 Pac. 129, 30 Ark. 
366; People v. Madison, 46 Pac. (2d) 159,3 Cal. (2d) 668; Gross 
v. Commonwealth, 72 S. W. (2d) 1017, 255 Ky. 88; Pelfry v. 
Commonwealth, 74 S. W. (2d) 917,255 Ky. 442. See also Harris 
v. United States, 63 App. D. C. 232, 71 F. (2d) 532. 

Generally speaking, the time and manner in which objects 
of clothing shall be displayed in the presence of the jury is a 
matter within the sound discretion of the Court, and its dis¬ 
cretion will not be interfered with unless abused with prej¬ 
udicial consequences. Sledge v. State, 269 Pac. 385, 40 Okla. 
Cr. 421. It is submitted that the clothing in the present case 
was relevant and pertinent to the issue of rape. The trial 
court's discretion in admitting them in evidence was not 
abused. 

What has just been said with respect to the deceased’s un¬ 
derclothing applies with equal force to the coat of the deceased. 
The coat was admitted in evidence without objection from ap¬ 
pellant. Its admissibility is not challenged on this appeal. 
What is contended is that the coat was in view of witnesses 
when they were called to testify concerning the deceased’s iden¬ 
tity. It is now urged that being in view of the witnesses it 
might have influenced them in their testimony. A reading of 
the record will establish its lack of merit. How it might have 
prejudiced the appellant is not indicated. This ground of 
reversal is purely conjectural and presents no substantial 
question. 

IV 

Restricting examination of defense psychiatrist not error 

Dr. Thomas V. Moore, a psychiatrist, testified on behalf of 
the defense that the appellant was suffering from a malarial 
psychosis. As a basis for his conclusion, he testified to certain 
manifestations and statements of the appellant which led him 
to that conclusion. During his examination, appellant at¬ 
tempted to have the witness state from his study of the text- 
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books the various crimes which have been committed by more 
persons with malarial psychosis. The witness was going; to 
show this from a textbook written by a physician other than 
himself. The Court held that it was improper for the witness 
to narrate facts concerning other cases which were not before 
the Court. On cross-examination, the witness stated that he 
had not dealt with malaria except to take it from the literature 
on the subject. Everything that the witness stated was based 
on his study of the textbooks and not on clinical experience. 
The facts of particular cases necessarily would have been ob¬ 
servation made by other persons. It is submitted that the trial 
court acted properly in restricting in its discretion the examina¬ 
tion of the witness. See Commonwealth v. Tucker, 457, 478, 
479; Commonwealth v. Millen, 2S9 Mass. 441,479-4S0. More¬ 
over, upon the objection being sustained counsel for appellant 
made no proffer or showing as to what the answer of the witness 
would be. This precludes review by this Court. McCurley v. 

National Savings and Trust Co., 258 Fed. 154, 49 App. D. C. 10. 

i 

V 

Blood test testimony presents no ground for reversal 

i 

In the opening statement of the Government, it was stated 
that the testimony would show that when the appellant was 
examined considerable blood was found on his person, around 
his thighs, and and that such evidence would establish his 
guilt. The Court sustained a motion made by the defense and 
refused to admit in evidence an examination made by a Navy 
doctor which disclosed the presence of blood on appellant’s per¬ 
son. The Court did admit certain conversations with the appel- 
lant relative to the presence of blood on the theory that such 
conversations were in the nature of admissions or statements 
of an incriminating character. However, when the Court ruled 
out the medical testimony, it decided to strike from the evidence 
the testimony relative to the conversations. This was done ex¬ 
pressly upon motion of the appellant. Upon further motion 
of the appellant, the Court instructed the jury to disregard the 
testimony which was being stricken. A motion was made for 
mistrial, which was denied. 



12 


The Government takes the position that the evidence, in¬ 
cluding the medical examination by the Navy doctor, was, in 
the first instance, admissible. Having been stricken from the 
record upon motion of the defense and having been admissible, 
appellant cannot now claim to have been prejudiced. 

The contention which was urged upon the Court and which 
the defense finally prevailed upon the Court to accept was 
predicated upon the claim that the appellant being a member 
of the United States Marine Corps was required to obey orders 
of his superior officers; and as the examination was conducted 
by a United States Navy doctor he was forced to submit thereto, 
even though he made no objection. Therefore, it was urged 
in the lower court, the examination required the appellant to 
be a witness against himself. An analysis of the following 
authorities and argument will disclose the lack of merit in this 
contention. 

Assuming for the moment that an enlisted man, under in¬ 
vestigation for the commission of a serious crime, cannot ob¬ 
ject to an examination ordered by his superior officer if the 
results of such an examination would be admissible if he were 
a civilian certainly they would be admissible under the circum¬ 
stances in the present case. 

In this respect, the record does not indicate that appellant 
objected to the medical examination, but because it was done 
by a Navy doctor the trial court assumed that it was without 
consent. 

The Government takes the position that the findings of an 
examination of a person made against his will are admissible 
in evidence. The constitutional privilege against compulsory 
incrimination is restricted to confessions and admissions. As 
one Court said “The essence of privilege is freedom from testi¬ 
monial compulsion.’’ Ross v. State , 1S2 N. E. 865, 204 Ind. 
281; Wigmore in his Treatise on Evidence states that the better 
reasoned authorities permit the reception in evidence of all 
physical facts obtained either by observation or examination 
of an accused, regardless of the lack of consent on the part of 
the accused to such observation or examination. 8 Wigmore 
Evidence, 3rd Ed (1940) Section 2265. 
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In discussing the privilege against self-incrimination, the 
following interpretation appears in 1 Greenleaf on Evidence 
(16th Ed.) Section 496 (e): 

The scope of the privilege, in history and in principle, 
includes only the process of testifying, by word of mouth 
or in writing, i. e., the process of disclosure by utterance. 
It has no application to such physical, evidential cir¬ 
cumstances as may exist on the witness’ body or about 
his person. The privilege does not rest on the extreme 
notion that a guilty person is entitled to conceal as much 
as he can of the evidence of his crime; but on the notion 
that he should not be made to confess it out of his own 
mouth. Nevertheless, in the last generation a false and 
sentimental tenderness for the guilty accused has created 
a tendency in some quarters to extend the privilege in 
ways unimagined by those who laid its foundations; 
and the question is now often raised whether the privi¬ 
lege does not protect an accused person from the inspec¬ 
tion or search or exhibition of his person. In the great 
majority of jurisdictions this extension has received no 
sanction; for example, the accused may be compelled 
to stand up in court for identification; a physician may 
be sent to examine him. while in jail, as to his mental 
condition; a measurement of the accused’s feet, for the 
purpose of identifying footprints, may be taken; the 
accused may be compelled to place his foot in tracks 
for the purpose of noting the correspondence. 

In Holt v. United States, 21S U. S. 245. the Supreme Court 
of the United States, in holding that a defendant can be re¬ 
quired to try on an article of clothing in an effort to connect 
him with the crime, said: 

But the prohibition of compelling a man in criminal 
court to be a witness against himself is a prohibition of 
the use of physical or moral compulsion to extort com¬ 
munications from him, not an exclusion of his body as 
evidence when it may be material. The objection;in 
principle would forbid a jury to look at a prisoner and 
compare his features with a photograph in proof. More¬ 
over, we need not consider how far a court would go in 
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compelling a man to exhibit himself. For when he is 
exhibited, whether voluntarily or by order, and even if 
the order goes too far, the evidence, if material, is com¬ 
petent. 

In accordance with this view, it has been held that the meas¬ 
uring or photographing of the accused, the removal or replace¬ 
ment of his garments and shoes, the making of fingerprints, 
requiring him to submit to identification, or to examinations, 
in order to ascertain insanity, presence of blood, or disease, all 
fall outside the privilege against self-incrimination. See Shaf¬ 
fer v. United States, 24 App. D. C. 417, 425; United States v. 
Cross, 20 D. C. 365, 3S2; Ross v. State, 1S2 X. E. S65. 204 Ind. 
281 (required to grow beard); Gore v. State, 219 P. 153, 25 Okla. 
Cr. 214 (footprints); State v. Miller, 60 Atl. 202, 71 N. J. L. 
527 (wounds on body); O’Brien v. State, 25 N. E. 137, 125 Ind. 
38 (scars); State v. Barela, 168 P. 545. 23 N. M. 395 (foot¬ 
prints); State v. Gatton, 20 X. E. (2d) 265. 60 O. App. 192 
(blood). See also State v. Ah Chuey, 14 Nev. 79; Magee v. 
State, 46 So. 529, 98 Miss. 865. 

To so compel one accused of crime to submit to examination 
for the purpose of discovering some fact connecting that per¬ 
son with the crime under investigation may be likened to the 
examination of a person under arrest for concealed weapons, 
with which he could have committed the crime, or for stolen 
property, where he is charged with a theft. The legality of 
this examination has never been questioned. Ross v. State, 
supra, O'Brien v. State, supra, State v. Ah Chuey, supra. 

In the language of Professor Wigmore, it is not merely any 
and every compulsion that is the kernel of the privilege against 
self-incrimination, in the light of its history and the constitu¬ 
tional definitions, but testimonial compulsion. The one idea 
is as essential as the other. There was no testimonial com¬ 
pulsion in this case. 

If the blood test and the related conversations were admis¬ 
sible if the appellant had been a civilian, a fortiori, the fact 
that he was a serviceman would not affect its admissibility. 
Furthermore, the Government takes the position that a man in 
the service being given an examination under orders cannot 
complain of the findings of such examination under any cir- 



15 


i 


cumstances. The Government believes that this position is 
fully supported by the recent opinion in Overholser v. Treibly, 
No. 8S50, decided February 20. 1945. In that case, the Cburt 
observed that servicemen are in a different position than 
civilians. A civilian has the privilege of refusing medical treat¬ 
ment even when it is to his best interests. A serviceman, on the 
other hand, does not have that prvilege because the military 
takes both a disciplinary and a paternalistic interest in him. 
A serviceman can be confined in a hospital under the super¬ 
vision of officers and the courts would be barred from inquiring 
into that confinement as well as the treatment given the serv¬ 
iceman. It is believed, further, that this rule finds support in 
the case of United States v. Williams, 302 U. S. 46. 

Another new case supporting the Government's position is 
Bratcher v. United Slates, No. 5344, decided by the Fourth 
Circuit Court of Appeals on May 9. 1945. In that case the 
defendant reported for a physical examination under the 
Selective Training & Service Act. When his blood pressure \yas 
found to be high he was sent to a military hospital for observa¬ 
tion, and as a result of a urine analysis it was found that the 
defendant had been taking a drug to cause the high blood pres¬ 
sure. The Court held that if the evidence was obtained under 
the Selective Training Service Act. the defendant’s physical 
examination could not possibly be considered an unlawful 
search or seizure, and its admission in evidence did not violate 
the Fifth Amendment. The applicability of this case to the 
present one is apparent. i 

The testimony in question, being admissible, its exclusion 
from the consideration of the jury having been made upon 
motion of the defense, cannot be considered prejudicial error. 

Finally, even if the evidence complained of was inadmissible, 
the trial court’s admonition to the jury in striking the evidence 
from the record fully protected rights of the appellant. It is 
well settled that a court’s admonition to the jury must be pre¬ 
sumed to have been heeded. See Suhay v. United States, 95 
F. (2d) S90, 895 (C. C. A. 10), cert, denied 304 U. S. 580; 
Landay v. United States, 10S F. (2d) 69S, 706 (C. C. A. 6), 
cert, denied 309 U. S. 681; Gridley v. United States, 44 F. (2d) 
716, 741 (C. C. A. 6), cert . denied 283 U. S. S27. * 

i 

i 

i 
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McHenry v. United States , 276 F. 761, 765, 51 App. D. C 
119, 123. 

VI 

Trial court’s refusal to grant a continuance no ground for 

reversal 

It is next urged ns a ground for reversal of the judgment that 
the trial court erred in denying appellant's counsel a continu¬ 
ance to allow him to prepare written instructions and to re¬ 
view the record. On the morning of the day on which the case 
was to be argued and submitted to the jury, defense counsel 
requested the Court to continued the case until the next day 
to give him an opportunity to study the record. The jury was 
locked up. Because of this and because of the fact that the 
presentation of the entire case had taken only two and a half 
days, the Court felt that it was not unreasonable to expect the 
case to proceed without interruptions or continuances. With re¬ 
spect to the opportunity to read the record, the Court observed 
that the defense was in no worse position than if there had 
been no stenographic transcript, and noted that the Govern¬ 
ment was ready to go on. For these reasons the motion for a 
continuance was denied. No abuse of discretion exists. 

Appellant concedes that the granting of a continuance or 
an adjournment of a trial already in progress is an act solely 
within the discretion of the Court, and that this applied even 
where the purpose of the adjournment is to produce a witness 
on behalf of the defense. Appellant does not indicate how 
his rights might have been prejudiced as a result of the 
court’s refusal to grant his motion. The only indication ap¬ 
pears in another section of his brief, where he contends that 
he was unable to prepare an instruction on circumstantial evi¬ 
dence. With respect to this, as the Government has already 
pointed out in discussing that point, counsel at all times was 
aware of the fact that it was his position that the Government’s 
case was made up of circumstantial evidence. He had three 
days of trial time within which to prepare an instruction on 
this subject, and many weeks before the trial began. More¬ 
over. he could have made, if he had desired, an oral request 
of the Court to give the circumstantial evidence rule either 


r 
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at the preliminary conference in the court’s chambers or! at 
the conclusion of the Court’s charge. This he did not do. It 
is submitted, therefore, that appellant’s contention is lacking 
in substance. 

VII ! 

Court’s actions in overruling motions for new trial not error 

It is first contended that the trial court erred in overruling 
appellant’s motion for a new trial made immediately aijter 
verdict. The grounds for this motion were substantially the 
same as are now being urged upon this Court on appeal, j It 
is well established that a motion for new trial is addressed to 
the sound discretion of the trial court and the decision thereon 
is not generally reviewable. Hill v. United States, 22 App. 
D. C. 395; Moder v. United States, 64 F. (2d) 783, 62 App. 
D. C. 65, cert, denied, 2S9 U. S. 739; Holt v. United States, 218 
U. S. 245. It is submitted from what has been shown in the 
foregoing parts of this brief that there was not such an abuse 
of discretion as to warrant a reversal of the trial court’s ruling 
in denying a new trial. 

Appellant further challenges the trial court’s ruling in over¬ 
ruling the supplemental motion for new trial based upon al¬ 
leged newly discovered evidence. This, likewise, is a matter 
addressed to the sound discretion of the trial court. Turner v. 
United States, 14 F. (2d) 360. Such motions are not favoted 
by the courts. Casey v. United States, 20 F. (2d) 752, affirnied., 
276 U. S. 413. The trial court’s ruling being discretionary it 
is reviewable only for manifest abuse. 

The alleged newly discovered evidence was an individual 
named Lewis Lincoln Bailey. The identity of this individual 
was called to defense counsel’s attention during the course of 
the trial, but was not interviewed at that time, and a statement 
by the witness which had been taken by the police was handed 
to defense counsel (App. 135). The trial court took testi¬ 
mony from Bailey and also heard testimony from several police 
officers with respect to the statement made by Bailey. The 
trial court in overruling the motion for new trial stated that 
he could put no reliance whatever in Bailey’s testimony. The 
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Court made a full explanation of this statement which appears 
in the bill of exceptions and in appellant’s brief. 

In light of the testimony taken on the motion for new trial 
and the observation made by the Court of the witness Bailey, 
the finding by the trial court that the witness was not of such 
a character as to warrant a new trial, does not constitute a 
ground for reversal. Assuming for the time that the witness 
was, in fact, newly discovered and unknowm to the defense prior 
to the verdict, no such showing of abuse of the trial court’s dis¬ 
cretion has been made to warrant a retrial of this case. 

The Government cannot help but add that in its opinion 
the matter brought to the attention of the trial court did not 
constitute newly discovered evidence. It is undisputed that 
the identity of Bailey was made known to defense counsel, and 
a statement made by him handed to defense counsel before 
the case was concluded. Where diligence has not been exercised 
in presenting the newly discovered evidence at the earliest 
possible time, the denial of a motion for new trial on that 
ground is not error. Fewox v. United States, 77 F. (2d) 699; 
Yaughn v. United States, 93 F. (2d) 550; Hale v. United States, 
67 F. (2d) 673. 

For the foregoing reasons, it is respectfully submitted that 
the record fails to support the contention urged by appellant. 

VIII 

Admission in evidence of certain exhibits and testimony 

not error 

Appellant urges that the trial court erred in admitting in 
evidence certain exhibits which he now’ claims were prejudicial 
to the appellant. 

The photographs of the deceased were admitted in evidence 
over appellant’s objection. There was no error in this respect. 
Harris v. United States, 63 App. D. C. 232, 71 F. (2d) 532. 

It is next urged that certain photographs of the appellant and 
Corporal James Westberry, wherein both of them appeared in 
Marine uniforms, were admitted in evidence without proper 
identification by the photographer. The appellant does not 
challenge the admissibility of the photographs as such but 
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merely questions the proof of the accuracy of the photographs. 
It is not believed that this point warrants serious consideration. 
The photographs were identified by Westberry, who appears in 
them, and. of course, who w*as present when they were taken. 
Sergeant Murray testified that McFarland identified the pic¬ 
tures. It is elementary that any person can identify a photo¬ 
graph who was present when the same was taken, and can state 
that the picture truly represents what it purports to be. 

Appellant objects to the Court s actions in admitting in evi¬ 
dence a leather belt w’hich had scratched on it the name “E. S. 
Tackis.”’ The Government testimony showed that this belt, 
being a regulation Marine Corps belt, was found close by the 
body of the deceased; that the name was that of a member 
of the Marine Corps who was stationed at the time of the 
murder in the Pacific area; that there was only one person in 
the entire Marine Corps by the name of Tackis and his initials 
were E. S.; that the appellant and Tackis were both in the 
Fourth General Hospital in Melbourne, Australia, at the same 
time; that the peculiar position of the tongue on the buckle 
was identical with the position of the tongue on the buckle 
of the belt w'hich the appellant was wearing when he had a 
photograph made of himself on the same night of the murder. 
This summary is sufficient to establish the admissibility of the 
belt. The circumstances were such that a jury could reason¬ 
ably believe that the appellant acquired the belt from a fellow 
Marine and had used it in perpetrating the crime with which 
he was charged. In this respect, it is significant too that ap¬ 
pellant obtained a new belt from the Marine Corps shortly 
after the murder. Appellant complains that there was no 
direct proof that the belt ever belonged to Tackis or that he 
possessed such a belt. Appellant, however, fails to recognize 
that facts can be established by circumstantial evidence as well 
as by direct proof. 

Appellant complains of the testimony of certain witnesses 
with respect to identification of the appellant in a police lineup, 
conversation of the deceased and her companion in a taxicab, 
and testimony relating to the blood test. Without burdening 
the Court by reviewing the record in these respects, it is sub¬ 
mitted that the testimony in each respect was admissible. A 
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discussion of these points by appellant in his brief establishes 
their lack of merit. With respect to the blood test, that matter 
has been fully discussed elsewhere and reference is hereby made 
thereto. Relative to this contention, the Government relies 
upon Section 269 of the Judicial Code, as amended. 28 U. S- 

C. A. 391, which has been interpreted to require a showung by 
an appellant of a denial of a substantial right to warrant a re¬ 
versal. The Government takes the position that the admission 
in evidence of the testimony about w’hich appellant complains 
under Point IX of his brief was proper; but, even if the matters 
there set forth were not admissible, no showing of prejudice 
warranting a reversal has been made. The appellant has taken 
from the testimony of a great number of witness certain small, 
isolated incidents and is using them to bolster his position on 
appeal. On this point, it was recently said by this Court in 
the case of Guy v. United States, 107 F. (2d) 288, 71 App. 

D. C. 89: “A system of necessary rules of evidence can exist 
and be obeyed without affixing indiscriminately to every con¬ 
travention of them the monstrous penalty of a new trial.” 
Abstract inerrance is hardly possible in the trial of a case in a 
federal court. It is never essential to a valid trial there. Spivey 
v. United States, 109 F. (2d) 181, 186. See Blaine v. United 
States, 136 F. (2d) 284, 78 App. D. C. 69; United States v. Liss, 
137 F. (2d) 995, cert, denied 320 U. S. 773. 

IX 

Argument of prosecuting attorney does not constitute reversal 

Appellant complains that the trial court committed serious 
error when it permitted Government counsel to make certain 
remarks to the jury without interposing an objection to them. 
Defense counsel did not object but contends that the Court 
should have. 

The allegedly objectionable remarks are set forth on page 52' 
of appellant’s brief. One of them is to the effect that the 
appellant lied his way into the United States Marine Corps. 
The uncontradicted evidence was that the appellant used an 
assumed name wffien he enlisted. Consequently, it cannot be' 
said that this remark is without support in the record. 
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The next remark complained of is to the effect that if appel¬ 
lant had told his true background he would not have been 
accepted into the Marine Corps. An examination of the record 
will show full and adequate support for this statement too. 
Thus, for example, when the appellant’s sister was testifying 
on direct examination, she stated that the appellant had been 
in a state reformatory on several occasions. This is uncon¬ 
tradicted. 

Appellant further complains about the comment that witness 
Thomas said he heard a click “indicating that she (the de¬ 
ceased) had a pocketbook.” This was objected to as being 
improper, on the ground that there was no showing that robbery 
was a motive. Thomas’ testimony concerning the pocketbook 
was relative to the deceased showing her companion in the 
taxicab a picture of her boy friend. The testimony indicated 
that the picture was taken from a pocketbook because Thomas, 
the driver, heard a click. It is difficult to follow an argument 
that such comment by the prosecutor was inflammatory and 
prejudicial in character. ! 

No objection was taken to any of the remarks of the prosecu¬ 
tor in the closing argument now complained of. It has been 
stated repeatedly that it is only in the most exceptional cases 
that a defendant can remain silent and interpose no objection, 
and after verdict has been returned object that the prosecutor 
made improper remarks to the jury. United States v. Socoyy 
Vacuumi Oil Co., 310 U. S. 150; Crumpton v. United States, 
12 S U. S. 361; Dale v. United States, 66 F. (2d) 666. Even 
where objection is taken, the remarks of a prosecutor do not 
constitute a basis for reversal unless they result in prejudice to 
the accused. United States v. Socony Vacuum Oil Co., supra; 
Berger v. United States, 295 U. S. 78. Thus, even if the Re¬ 
marks of Government counsel now objected to were improper-— 
and this is emphatically denied—they constitute no grounds for 
a reversal. 

Notwithstanding the contention that each remark com¬ 
plained of is supported by the evidence, it is elementary that 
every remark outside the testimony does not constitute ground 
for reversal. Dunlop v. United States, 165 U. S. 486, 49$; 
Harvey v. United States, 23 F. (2d) 561. As the Supreme Court 



22 


said in the Dunlop case, “If every remark made by counsel out¬ 
side of the testimony were ground for a reversal comparatively 
few verdicts would stand.” See also, DiCarlo v. United States r 
6 F. (2d) 364. Every intemperate remark does not require a re¬ 
versal. In Harris v. United States, 63 App. D. C. 232, 71 F. 
(2d) 532, the Court held that it was not error, much less intem¬ 
perate, to state to the jury that the murder was a typical gang¬ 
ster murder and that the defendant was a typical gangster. 
In Lomax v. United States, 37 App. D. C. 414 this Court ruled 
that “A prosecuting officer is at liberty to form his own theory 
of a case, and to pursue it in the course and manner of the trial, 
so long as the theory is consistent with the evidence.” 

The case of Minker v. United States, So F. (2d) 425, and 
Vierick v. United States, 318 U. S. 236 are clearly distinguish¬ 
able from the present case. From the three or four isolated 
casual incidents gleaned from a long summation, it cannot be 
said that the closing argument of counsel was permeated with 
the personal views of the prosecutor and with insinuations as 
to his personal knowledge, which appellant wants this Court 
to conclude. 

From what has been said already applies with equal force 
to that part of the Government’s opening statement to which 
appellant objected. The remark of the prosecutor in the open¬ 
ing statement that the evidence would show that the deceased 
had been ripped from the vagina to the rectum, was supported 
by the medical testimony which was to the effect that the 
mucous membrane of the vagina orifice was punctured and 
there was a penetration down to and exposing the anterior 
wall of the rectum. The statement, with respect to blood be¬ 
ing found upon the person of the appellant was based upon 
what the Government considered to be admissible evidence, 
but which was stricken by the Court upon motion of the ap¬ 
pellant. That such evidence was admissible has been demon¬ 
strated conclusively in another section of this brief. In any 
event, the remarks in the opening statement having been ob¬ 
jected to by defense counsel, the trial court advised the jury 
that the opening statement of counsel was at most a statement 
of what the Government expected to prove by way of evidence. 



23 


An examination of the record will disclose that the Govern¬ 
ment proved what its counsel stated it was going to prove, 
and, therefore, the statement was neither improper nor preju¬ 
dicial. 

CONCLUSION 

In conclusion, it is submitted that the appellant had a fair 
and impartial trial and that no error or prejudice has been 
shown. The judgment should be affirmed. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 
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AssistoM United States Attorney'. 
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